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’ STATEMENT OF THE ISSUE PRESENTED 


Whether, in instructing the jurors that they mst be 
convinced of appellant's guilt beyond a reasonable 
doubt, the trial court erred in equating reasonable 
doubt with that doubt an individual juror might 
experience before purchasing an expensive automobile, 
buying a house, moving to another city, or changing 


employment. 


Statement pursuant to General Rule 8(d): The pending 


case has not previously been before the Court under 


this or any other title. 


Reference to Rulings pursuant to General Rule 8(e): 


The Court is referred to the charge to the jury on 


reasonable doubt appearing at Tr. 128-151, reproduced 


herein at pp. 8-9, and to the trial court's denial 


of defense counsel's objection to the. example of 
reasonable doubt included in the court's charge 


appearing at Tr. 158. 


STATEMENT OF THE CASE 


Nature of the Case 
On or about June 10, 1969, a four-count indictment was returned 
lant Allen W. Gayden charging him with armed robbery, robbery, 

assault with a dangerous weapon (AD), and carrying a dangerous weapon. 
This indictment grew out of a single incident alleged to have occurred on 
April 19, 1969. Appellant pleaded not guilty to each of these charges on 
June 20, 1969 and was thereafter tried by a jury on September 10-11, 1969 
in the United States District Court for the District of Columbia. 

The Jury found appellant guilty of armed robbery, ADW, and carry- 
ing a dangerous weapon. Pursuant to the trial judge's instruction, it 
returned no verdict on the robbery charge. On October 31, 1969, the trial 
jadge entered judguent and sentenced appellant to imprisonment for a period 
of ten years pursuant to the provisions of Title 18, United States Code, 
Section 5010(c) of the Federal Youth Correction Act. 


Appellant Gayden filed a timely notice of appeal from his convic- 


tion in Criminal Case No. 890-69 below and was permitted to proceed in forma 


pauperis on the instant appeal by order of the District Court dated November 
7, 1969. 
The undersigned were appointed to represent appellant by orders 


of this Court dated December 5, 1969, and Apri] 23, 1970. 


2, The Facts of the Case 
(a) Pre-trial 
On appellant's motion to suppress identification testimony to 
be presented by the Government, the trial judge conducted a pre-trial 
hearing at which the complaining witness (Eugene Boulware, Jr.) and ap- 
pellant Gayden testified. At the close of the pre-trial hearing, the trial 
judge denied the motion to suppress and ruled that the complaining Aeneas 
would be permitted to make an in-court identification (Tr. 26). | 
(b) Trial 
The Government's case consisted of the testimony of two witnesses: 
the complaining witness Boulware and Detective Dwight W. Totten of the 


Metropolitan Police Department. 


Government witness Boulware testified that on April 19, 1969 he 


was robbed of approximately $138.00 and a change carrier while naling his 
rounds as a fruit juice salesman for the Home Juice Company. He had just 
made a delivery at 57 Quincy Place, Northwest, and had entered his belivery 
van when, in his words, "an individual got behind me and put a revolver in 
my back and said this is a hold-up" (Tr. 29). Thereafter, Boulware testified 
that he turned to face his assailant who proceeded to remove the a and 
change carrier from his person while holding the weapon in his soenene 
Boulware estimated this all occurred within not more than a minute bod a 

half (Tr. 36). At this point, the robber fled but turned flectingly toward 


Boulware when he was approximately 20-50 yards away. 


that the robber was armed is unsupported 
by any physical evidence. The only evidence that a weapon was used to 
perpetrate the crime is Boulware's testimony that the robber "put a revelver 


in ny back" (Tr. 29) and when he turned around, the weapon "was in my side" 


(fr. 55). 7 pounded to Boulware on direct concerning the 


presence vel @ Cangerous weapon reflect the prosecutor's obvious 
sr PY - = = 
concern with on this point. In this regard, the 
following series : mswers during Boulware's direct is 
noteworthy: 
"Q Now, how do you know that the weapon was put in 
our back at first and in front of you was a .22 
x Jy 
eal. revolver? 
Well, I got a good look at it. 


Did you;see the muzzle, the hole in the front? 


my side at the time I was looking 


you see what caliber it was? 
No, I didn't actually see what caliber it was but 
to my knowledge the size of the weapon told me or 
gave me a pretty good idea what caliber it was. 
Did you see whether it was loaded or not? 
No, I didn't. 
Do you know whether it was a toy weapon? 
No, I don't, 


You don't know whether it was or wasn't? 


No, I don't.” (Tr. 35) 


-5- 


Immediately after the robbery, Boulware summoned the police 
who arrived within minutes. According to Boulware, he told the police 
that the robber was approximately 5'8" tall and weighed about 140 pounds 
(Tr. 42). However, the record fails to show that any neighborhood search 
for the robber was conducted by the police, 

Witness Boulware further testified that on April 21, 1969, while 
conversing with a friend on the southwest corner of 8th and k Streets, 
Northeast, he observed a person whom he believed to be his assailant driving 
a 1961 white Cadillac convertible north on 8th Street. He was able to ob- 
tain the tag number of the vehicle (i.e., Tag No. 718-555) which he reported 


to Detective Totten (Tr. 33). On cross-examination, it was brought out that 


Boulware was standing on the southwest corner of the intersection next to 


the southbound two-lane section of 8th Street on which traffic was moving. 


As a consequence, he was over two lanes distant from the vehicle he observed 
| 


moving north on 8th Street, Although he testified that the vehicle was 


stopped at the intersection's stop light, the record does not show that 


Boulware was able to see the face of the driver (Tr. 45-47). | 
Detective Totten testified that on April 21, 1969 he soe a 
call from Boulware who provided him with the license tag number of the 
vehicle he had observed that same day. Detective Totten thereupon ascertained 
that the vehicle bearing this tag number was registered in the name of 


Virnease Gayden Mobley. Although the latter happens to be the sister of 


appellant Gayden, the record docs not disclose how the connection was made 


by the police between these two persons. In any event, out of the 
presence of the jury, Boulware testified that he identified appellant 
Gayéen from a series of photographs shoxn to him at police headquarters 
on April 25, .1969.2/ On the same day, Detective Totten arrested appellant 
pursuant to an arrest warrant issued that day (Tr. 52). 


This concluded the Government's case. Thereupon, appellant's 
pon, Pp 


counsel below moved for judgment of acquittal on the fourth count of the 


indiciment charging appellant with carrying a dangerous wenponte/s The trial 


judge reserved his ruling on the motion until all evidence had been presented 
(Tr. 60). The motion was thereafter denied (Tr. 117). 

The defense presented five witnesses, including the defendant. 
Appellant Gayden testified that during the period from 11:00 A.M. to 1:30 P.M. 
on April 19, 1969, a Saturdey, he was in his family's home at 24 Q Strect, 
Northwest, where he resided. He did not leave his home until 1:30 P.M., when 
he went grocery shopping with his mother. His testimony was corroborated by 


the other four witnesses who were in his home at the time in question. 


i/ At the pre-trial hearing, witness Boulware testified that on April 23, 
1969, he was called to the Robbery Section of the Police Department 
and shown approximately ten head-and-shoulder photographs, including 
one of appellant Gayden. He identified Gayden in the presence of three 
police officers. Upon being asked whether the police officers said 
anything to him at the time, he answered: 


"Nothing that I really recall. No more than, you 
know, general conversation, Just gave me the pic- 
tures and asked me to pick the individual out, and 
I picked him out and told him this is the man" (Tr. 8). 


2/ The ground for acquittal was stated as follows: ". . . The only 
evidence the government put forward that the defendant Gayden was (cont. ) 
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Appellant Gayden also testified that he was 5'3" or 5'4" tall (fr. 65). 
The prosecutor made no attempt to dispute appellant's testimony as to 
his height.2/ 
(c) rial Court's Instructions to Jury 
Fol lowing the trial court's charge to the jury, appellant's 
trial counsel objected to that portion of the charge relating to the 


Government's burden to prove beyond a reasonable doubt each element of 


the offense or offenses charged. Specifically, the objection was addressed 


to the examples given by the trial judge in attempting to demonstrate the 


meaning of "reasonable doubt" (Tr. 158). The entire portion of the charge 


relating to reasonable doubt was as follows: 


"Reasonable doubt, as the name implies, is a doubt which | 
is based on reason, a doubt for which you can give a reason to | 
yourselves. It is such a doubt as would cause a juror after 
careful and candid and impartial consideration of all of the — 
evidence to be so undecided that he or she cannot say that they 
have an abiding conviction of the defendant's guilt. It is such 
a doubt as would cause a reasonable person to hesitate or pause 
in the graver or more important transactions of life. However; 
it is not a fanciful doubt, nor a whimsical doubt, nor a doubt | 
based on guesswork, speculation, or conjecture. It is a doubt | 
which as I said, is based on reason, i 


(cont.) possessed of a dangerous weapon is testimony of Mr. 
Boulware. Although it is true Mr. Boulware testified he turned 
around and saw this weapon he also testified in response to the 
government's question as to whether or not it was a toy, he did 
not know. I fee] that inherent conflict is a fatal weakness in 
the government's case" (Tr. 60). 

| 
In this regard, it is to be noted that some question of appellant's 
height arose prior to trial in light of a line-up photo introduced 
by the Government at the pre-trial hearing, On May 6, 1969, ap- 
pellant participated in a line-up. As Judge Sirica correctly ob- 
served, appellant Gayden appeared to be slightly taller than the (cont. ) 


the govermnent is not required to establish guilt 
Goutt, or to a mathematical certainty, or to a 
certainty. The government's burden is simply to 
i nd a reasonable doubt. 


“Note the rord 
establish Lilt beyonc 
certainty, or toas certainty.’ Well, I guess 
practically everythin sidle now that our nation has 
pet = ran on the moon. ‘s like nothing is impossible 
anymore, so modern science and technology has not arrived, 
members of the jury, et that state of perfection, however, 
there a jury and judce and wyers could expect that every 
time @ crime is comzitted government must have stationed 
at the scene of the crime a man with a camera or television 
set up taking pictures. Maybe we will arrive at that state 
of perfection sone day but I doubt I will live long cnough 
to see that -- I hope we will. However, in the absence of 
thet the government must rely and defendants must rely upon 
witnesses, people who come here and take their oath and tell 
you what they knox about a case. Whether or not you believe 
then is a different story, that is up to you to decide. 


De 


to a mathematical 


62 & 


"i said I would try to explain to you in simple language 
and by giving you a simple example how this abstract principle 
of law works in its practical application. Notice the words I 
said, in reasonable doubt. I said it is such 2 doubt as would 
cause 2 reasonzble person to hesitate or pause in the graver 
or more important transactions of life. All of these words, 
of course, in connection with the definition of reasonable 
doubt are important, but let's pause a minute to see what this 
means by taking an example. 


"I have given this many times, I will take one out of 
the air, take the case of a young couple, married couple, each 
working to help support the funily. Maybe they have two or three 


3/ (cont.) 5°6" mark shown in the photograph (Tr. 22). The prosecutor 
explained the discrepancy between appellant's stated height of 5'3" 
5'4" and what the line-up photograph showed as being based upon the 
upward tilt given to the line-up camers to take the picture of per- 
sons standing on @ raised podium (Tr. 22-23). 
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| 
children in school. They have an automobile, maybe four or five 
year old automobile, and have certain obligations like all of us 
have. 
| 
"Now somebody finds out maybe the wife might be interested in 
buying an automobile and an automobile salesman, we'll say from 
Pontiac calls her up one day and tells her about the brand ne 
automobile he'd like to show her. He made an appointment and ‘he 
went out and she drove the automobile and could hardly wait until 
the husband came home for dinner that night to tell him about |the 
automobile that costs about $3500. 
| 
“While at dinner she tries to convince the husband he should 
buy the automobile immediately. Well, he has his feet on the ground 
and knows what a dollar means--she does too. He listens to her and 
says he'd like to do what she asks but he says, "Wait a minute, 
sweetheart, let's hesitate, let's find out what our financial! situ- 
ation is. We have an automobile, it is in pretty good condition; we 
have $250 in the bank, the children need clothes for school; we want 
to take a vacation. We owe so much money to the department stores;' 
You see, they are hesitating, discussing their financial situation. 
After tossing it back and forth they come to the realization they 
shouldn't act now, maybe they should wait until next year to buy. 
In effect they have a doubt in their minds that they should act at 
this particular time. It is a doubt based upon what? Based upon 
reason; based on their financial situation. So that it is what it 
means, it is such a doubt as would cause a reasonable person to hesi- 
tate or pause in the more important transactions of life, .You can 
give yourselves many other examples; buying a house, moving to another 
city; changing a position, where you have to deliberate, think about 
the matter to see whether you should act or not. 
| 
"Tt is a matter of using your good conmon sense, members! of the 
jury, which J am sure you are all blessed with" (Tr. 128-151)... 


ARGUMENT 


In Holland v. United States, 348 U.S. 121, 140 (1954), the Supreme 


Court had occasion to refer to the earlier observation of Justice Woods in 
Miles v. United States, 103 U.S. 304, 312 (1881), that "“lalitempts to explain 
the term 'reasonable doubt' do not usually result in making it any clearer to 


the minds of the jury." In Holland, the Court spoke in the context of an 


instruction cefi 
in the more serious and important affairs of your own lives might 
with approval this Court's decision in 
App.D.C. 152, 107 F.2d 297 (1939), the 
Seprene Court pointed o that this section of the trial court's charge 
“should have been terns of the kind of doubt that would make a person 
to 
instant case, the trial court's initial instruction to the 


jary on reasor ¢ was in perfect conformity with Instruction No. 9 


iminel Jury Instructions for the District of Columbia (1966). We 


respectful} the judge should have stopped with Instruction No. 9 
and that he should not have attempted to clarify or amplify its meaning by 
the homely and highly suggestive example which followed. The instruction 
embodied in the example was confusing, prejudicial to the defendant's case, 
and clearly not in accord with law. 

The trial court's example of the weighty decision facing the 
young couple as to whether or not to purchase an automobile clearly beyond 
their means, while couched in terms of a decision beset by doubts -- all 
financial -- which would cause @ prudent juror to "hesitate or pause" before 
acting, had the unfortunate feature of begging the answer, i.c., "don't buy.” 
Thus, no juror with a modicum of the "common sense” referred to by the court 
would hesitate for a moment under the fact situation laid down, Jf, like 


the husband in the example, a juror hed "his fect on the ground" and knew 


what a dollar meant, he would have no : scy or reasonable doubt as 


to defendant's guilt; he would act te . viet with the same certainty 
he would exhibit in rejecting a car he couldn't afford. 

Judge Wright's opinion for the Court in Scurry v. United States, 
120 U.S.App.D.C. 374, 347 F.2d 468 (1965), is singlarty applicable in 
this instance. Speaking for a unanimeus isien of the Court, Judge 
Wright said: 


"Being convinced beyond a rv. je doubt cannot 
be equated with being ‘willing of ¥ * * jn che more 
weighty and important matters ;- - cwn affairs.' A 
prudent person called upon to 2- - *- important busi- 
ness or family matter would cert: gravely weigh the 
often neatly balanced considera: oud risks tending 
in both directions. But in maki. _ i acting on a judg- 
ment after so doing, such a pers: vert net necessarily | 
be. convinced beyond a reasonable <oubt that he had made 
the right judgment. Human expe: _ nfortunately, 
is to the contrary. ; 


"The jury, on the other har... 
convicting unless it can say th.> - “4. xeasonable 
doubt the defendant is guilty® .. | — Thus there 
is a substantial difference bet... a juivr's verdict 
of guilty beyond a reasonable de * a person making 
a judement in a matter of persons) - ‘ance to him." 
(120 U.S.App.D.C. at 376). 


Unlike the prudent person refers °.-i. by Judge Wright in Scurry, 
who would not necessarily be convinced bey--°-* able doubt that he 
had made the right judgment in a personal bus’ sess matter, we submit that 


the juror in this case was not in the posici .yhing neatly balanced 


| 
considerations under the loaded example posi * ©, «© trial judge.! He 
| 


could only conclude that the right decision » °° *~ to reject the ear, 


Having no reasonable doubt in that regard, he a fortiori have} no 


reasonable doubt as to the defendant Gayden's guilt. The trial judge's 
further examples of buying a house, moving to another city, or changing 


employment would only tend to fortify this conclusion. As stated by 


Judge Fahy in United States v. Leo Jacobs, UcS-AppaD=Camie 415 F.2d 


1105 (1969): 


"We think the jury should not be told to consider the 
evidence in light of their own experiences as citizens of 
this community, This might conjure up varied experiences 
unknown to the defense and unrelated to either the weight 
or credibility of the evidence adduced at trial. The jury 
should be guided by the rules with respect to reasonable) 
doubt, weight, intent, credibility, and other pertinent 
factors, well covered by the trial judge in this case.3/ 
To be guided in addition by their ‘own experiences as 
citizens of this community' places at their disposal too 
vague a standard to follow in their search for the truth 
in ) case on trial .4/" (415 F.2d at 1105){footnotes onit- 
ted). | 


Although the trial judge in this case did not speak specifically 
in terms of community experience, the additional standard laid Sesh for 
the jurors in the examples here complained of clearly called torial subjective 
evaluation of the evidence wholly unrelated to cither the weight or credi- 
bility of the evidence against the defendant, As given by the judice, this 
additional standard for determining “whether you should act or not* was not 
in accord with the law and was prejudicial to the defendant's case to a degree 
requiring reversal of his conviction below, 

CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 


judgment of conviction of the District Court should be reversed and that 
| 


iat the District Court enter a 


the case be remandece with cirections tl 
judgment of acquittal on all counts, 


Respectfully submitted, 
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In its brief, the Government characterizes the trial court's 
instraction here complained of as a “classic syllogism" and "model of 
jury in dealing with the rather 
doubt” (. 
the fact by the Government, the trial 
court's example of the financial doubts which prompted the young couple 
to resist the temptation to purchase the expensive automsbile was analogous 


to an instruction tt 2 be jurors entertained a reasonable doubt as to 


then they should find him not guilty. 


could scarcely the jury in dealing with the admittedly abstract 
concept of reasonable! doubt in this case. In the first place, the judge's 
instruction failed to make or complete the syllogism suggested by the 
Government's brief. The charge to the jury concluded with the example, 
withont so much as a passing reference to the defendant Gayden or the facts 
of the case. The analogy so easily perceived by the Government may very 
well have been lost on the jury. 

More importantly, whatever helpful analogy may have been intended, 
the court's example represented a classic case of confusing apples with 
oranges. The financial considerations which caused the young couple to have 
doubts as to their ability to afford a new car had no relevance to the facts 


upon which the jury was required to act in returning its verdict. As this 


Court pointed out in Scurry v. United States, 120 U.S.App.D.C. 374, 347 F.2 


468 (1965), "{t]here is a substantial difference between a juror's 
verdict of guilty beyond a reasonable doubt and a person making a 
judgment in a metter of personal importance to him" (120 U.S App D.C, 
at 376). 

The instruction complained of was confusing and prejudicia: 
to the defendant and constitutes grounds for the reversal of appellant 


conviction below, 
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